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Mr. Chairman and Members of the Subcommittee, it is a 

pleasure to appear before you today to comment on the President's 

Executive Order requiring mandatory drug testins of federal 

employees. In brief, we believe that mandatory drug t.esting as 

provided for in the Order raises a constitutional problem which 

will ultimately be decided by the courts. Notwithstanding this 

concern, the Executive Order contains scme positive approaches to 

combatting drug abuse. 

Constitutional problem 

The Executive Order raises a constitutional problem.' The 

issue is whether certain aspects of the testing programs called 

for would violate the Fourth Amendment to the United States 

Constitution which protects individuals from unreasonable 

searches. Most courts that have considered urinalysis testing of 

public employees for illegal drug use have held that the Fourth 

Amendment allowed such testing only when there was a reasonable 

suspicion that the persons to be tested were users of controlled 

substances or had been involved in extraordinary circumstances. 

Thus, decided casps have permitted testing of bus operators 

involved in seriolls accidents and city emp!.oyees workirlg around 

hiqh voltage wires. 

'The same issue was addressed by us in B-223280, Sept. 11, 
1986, in which we commented on H.R. 4636--a bill to reguire 
controlled substance testing programs for federal employees and 
contractor personnel havi.ng access to classified information. On 
the constitutional issue, our comments both earlier and here are 
limited to urinalysis drug testi.np. The Order does not 
necessarily require this kind of testing. We append a copy of 
those comments. 



Read literally, it is questionable that %he mandatory 

testing programs would meet current Fourth Amendment 

regujrements. The Order allows random testing, that_ is, testing 

without showing reasonable suspicion of drug use or other 

extraordinary rircumstances. The testing is to be limited to 

employees in "sensitive" positions, but the definition of 

"emp!.oyee in a sensitive position" is very broad. It inc!.udes 

employees who have been granted, or mav be granted, access to 

classified information as well as a broad spectrum of individuals 

an agency head determines to he involved jn law enforcement, 

national security, the protection of life and property, public 

health or safety, or other functions requiring a high degree of 

trust and confidence. Thus, the term "employee in a sensitive 

position" would appear to cover a substantial part of the federal 

workforce. 

We will have to wait and see whether the regulatory guidance 

provided by OPM and HHS and the manner of implementation by the 

various agencies are sufficiently circumscribed to avoid anv 

constitutional jnfirmity. 

Already the National Treasury Employees Union has filed 

suit in the United States District Court for the Eastern District 

of Louisiana challenging the Executive Order both on 

constitutional and other grounds. Therefore, there is reason to 

believe that the legal issues raised by the drug testina program 

will be resolved in the courts. 
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Need for widespread testing 

If implemented, widespread testing programs in all 

likelihood would result in scme benefits. A deterrent value 

would be established, drug users identified and perhaps 

rehabilitated, and the overall health and fitness of federal 

employees might be enhanced to the benefit of agencies and 

citizens. However, the benefits are difficult to measure. 

We are not aware of any showing of the extent of drug abuse 

in federal service or the impact of such use on employee 

performance. According to a 1982 survey by the National 

Institute on Drug Abuse, drug abuse in the qeneral population 

sharply declines after the age of 26. In this age category, 6.6 

percent used mariiuana, 1.2 percent used cocaine and less than 

one-half percent used hallucinogens or heroin. Ninety-four 

percent of the federal workforce are qver- age 26: the average age 

is 42. We suspect, given the screening processes that precede 

federal employment and security clearances, that drug abuse among 

the federa! workforce would be less than in the ge?eral 

population. We recognize, of course, that a small number of drug 

abusers would be capable of inflicting grievous harm on national 

well-being, depending on their positions. 

Because we do not know the number of indtviduals to be 

tested. we do net have a basis for estimating the cost of the 

testing program. The Administration estimates $56 million in 

budgetary olxtlays. Although significant, this figure does not 

quantify the "cost" of governmental infr'ngement on privacy 

rights, including the cost to defend the program in the courts. 
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With regard to purposes of the program that relate to 

reduced productsvity, the government has some existing tools. 

When individual ioh performance or overall productivitv suffers, 

supervisors have the responsibility to take appropriate action to 

relieve that problem. Upon identificat'on, alcohol abusers. drug 

abusers, or other impaired workers may be referred for 

rehabilitation or disciplined in some appropriate fashion. we 

believe such measures can be used effectively to rid the 

workplace of drllq users. 

Other approaches to combat druq abuse 

The Executjve Order does call for several worthwhile 

endeavors toward the government's legitimate interest ir; a druq- 

free workpJace: 

--employee assistance proqrame emphasizing education, 

courseling, reforra! to rehabilitati.on and coordination 

with communitv resoIlrces; 

--supervisory training to assist in identifying and 

addressjnq drug abuse by agency employees; ard 

--procedures for emp!oyees to vo3untariJy seek counseling 

and rehabilitation services and for supervisors to make 

such referrals which protect personal privacy. 

Aside from these initiatives, the government may be able to 

identify a number of particuJarly sensitive positions where druq 

testing would comnly with Fourth Amendment requirements. While 

we are not in a posi.tion to describe such positions, the number 

of employees covered would need to be constrajned to meet A 
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stated, compellix governmental ?eed while minimizing the 

government's intrusion or: the privacy of the federal worker. Any 

tsstinq program PVS~: produce re1iabl.e results. 

This concludes my prepared comments. I woul.d be happy to 

answer any questions ycu may have. 
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The tionorable n’illiam D. Ford 
Chairman, Committee 0;: ?ost 

3ffice and Civil Service 
House of Xepr2s2ntatives 

ilear bir. Chairman: 

Your let”2r 0 L f Way Zci, 1986, asked for our vieris on 3.X. ii36--a 
bill to require controlled subs:anc2 t2s:lng prosrams for f2d2ra1 
smployees and contractor personnel having access to classified 
intormatlon. -Although the decision to establish these pr0;ram.s is 
a matter of policy for the Congress to decide, we cannot supporr 
enactment of the proposed legislation. The bill raises a 
constitutional ?rohlem and is vague in numerous :2s?ects. 12 
addition, the gotentiai benefLts ar2 unmeasurable while the 

;estimated cos:s are significant. 

3iil provisions 

The bill would require the heads of congrcssionai offices and 

agency heads to implement drug testing programs fzr thezsalves, 
their employees, and contractors k-hose duties involve access to 
classified iniormation. 

Under the bill, each !-Iember of Congress, the 2m?loylng author,::: 
for other congressional employees, and ag2ncy iheads ;rould be 
responsible for implementing a testing program for their Sm,?iJ:=?l-S 

having access to classiflsd Lnfcrmatioc. Ttle jill dsfines “>!e=ber 
of Congress” as a (1) Senator, (2) Member of tkA2 3ouse of 
Be?rese3:atives, (3) 3el2gaz2 t3 the :iofxe 3f 329r2s2h:ativ2s, 3~6 
(4) the Resident Commissioner from lu2rto 3ico. ‘3e defik,rion a5 
“congressional 2mploye2,” ref2renced to 5 L’.S.C. LL37, is 

(1) an employee 3L 2i:hsr Xouse 0, C3ngr2ss, 3f a commi::ae 
of either House, or of a joint co;L3i:t2e 2, :he :-go 54~2s; 

; ? ) an 2lecced officer of eizl-,er Souse ~‘h3 ia ZOC a Zember 
3f‘Cxl:ress; 

(3) the Lagisiative Counsel ,sf 2Lther 3Ccs2 222 3:: 23g15;;22 

cf his office; 

(i) 3 mem’ber of :?:e La?Lt3l ?3Ii:e; 



/-\ \ 3 : an employee of a >!tmber of Congress Lf th2 ;a;; 3f :?.e 
2c?icyee is paid by tk.2 52cr2'-,=::; 35 :;12 S2x:2 3f t?.e C12:r.; 

of the Sous 3, Tc?r2s2nEacives; 
. . 

(6j the Arzkiz2ct of :kedCa;i:3i and an 2a?l.sy23_ of :.l2 

Architect of the CaPi:oi; 

(7) an empioyee of the 3otanlc Sarlen; and 

(8) an employee of ih2 Capitol hid2 Ssrvice. 

For the sxecutive branch, the bill us2s the Administrazlv2 

Procedure Act definition of an agency: any (i) 2X2cutive 
department, (2) military department, (3) government corporation, 
(4) government controlled corporation, (5) or other tstab1isixe~t 

in the executive branch of the i;overnment (including the Executive 
Office of the President), or (6) any indeDendenr rcguiatcr-y . 
agency. 

Constitutional uroblem 

The constitutional problem raised by 2.3. 4635 is whether the 
controlled substances testing programs provided for Would v.ioiate 

.the Fourth Amendment to the United States Constitution uhich 2 
-protects the privacy of individuals from invasion by unreasonable 

searches of :he person and those places and things wherein an 
individual has a reasonable expectation of privacy. Terry v. Chio, 
392 U.S. 1,9 (1968); XcUonell v. Hunter, 612 F. Supp. 1122, 1127 
(S.U. Ioua 1985). iihether an individual has a reasonable 
expectation of privacy and sihether governmental intr;lsions are 
reasonable are to be determined by balancing the claims of the 
public against the interests of the individual. Division. 241 
Amalgamated Transi: Union v. Suscy, 538 F.2d 1264, 126; (7th Cir. 
1976), cert. denied, 429 U.S. 1029 (1976). 

Host courts that have considered t‘he issue of drug :esring cf 
public employees have found that a urinalysis test cansti:utes 
either a search cr a seizure within the meaning of the ?ourct 
Amendment . Division 241 .Amalgamated Transit L;nion v. Suscy, 536 
F.2d 1264, i266-6T (7tn Cir. i976); Stems v. Coqnlin, OX 1. 
SUPP l 

1214, 1217 (S.3.N.Y. 1984). koreover, most COurtS have found 
that random testing violates the Fourth &endment. 

In Xc30nelL v. :gun:tr , 6i2 F. Su?p. li22 (S .3. Iowa L985), the 
Court found violative of :he Fourth -Amendment an Iowa department 3, 
Corrections policy that subjec:ed the ZePartment’s correctisnai 
institution employees to, among other things, urinalysis testing 
for drugs. The Court. heid that :he Fourth Amendment 3113w2d 

testing of urine only xhen there jias reasonabLe suspicion '3ascd 3: 

specific objective facts and reasonably LX~~TZ~C~S drawn frcm the 
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facts that an 2331oy22 -was .Llinder tns Lnfluenc2 35 a ,?i;:r3ll2$ 
subs-anca c b. id. at LlZO. A sLnilar iecision yas r2nd2r2d in :h2 
;ni:ed Stat2SSistrict -C~utr for t7.e District. of Coi,:‘oia Lr.vo:v;:~g 
a school bus ai:endazt. ;ozes v. VCX2~.zi2, 629 F. scpo. LSc;u 
CD .C.d.C. 19865. 

:urthe,aore, a aithough a number of other courts have sus:aineS 
ilrinalysis testLng of Tu’biic employees for drugs, they have done so 
only when t’here existed reasonabi2 suspicion of drug use, or 
extraordinary circumstanc23 juS:ii;Jiiig t?i2 ;2S'i. 3-i-J' 5io- 7' ' A. -* w-b 
Amalgamated Transit i’nion v. Suscy, 538 7.2d i254, ii67 (Tc:;? C:Lr. 
1976) (Chicago Transit Xu:hority r2quir2d Transit Xuthorit;J bus 
operators to submit to blood and urine tests either when tiev 7der2 ’ < 
suspected of using narcotics or alcohol or aft2r being involved in 
a serious accident); Turner v. Fraternal Crier of ?olice, 533 A.Ld 
1005, 1003-9 (D.C. Ct. hpp. 1985) (?olic2 Depar:ment regulation 
allowing urinaljsis t2sting of members of the Tolice force z’r.23 a 
Department official had a reasonable, objective basis to suspect 
that urinalysis uould yield evidence of illegal drug use); Allen 
v. City of arietta, 601 F. Supp. 482, 188-69 (N.D.Ga. 1985) (City 
required urinalysis t2sts of city employ2es v’no vorked in the 
zlect-rical Distribution Division around high voltage vires and ;r‘2r2 

‘observed 3 smoking marijuana by an informant). 

Although ther2 have been several instances whers courts have 
sustained random urinalysis t2sting for drugs, they have done so in 
situations involving military personnel, prisoners, and 
thoroughbred race horse jockeys. The decisions permit:lng such 
tests of military personnel emphasized both that (I) mili:ary 
personnel have a Lesser expectation 3: privacy t;nan civilian 
employees under the Fourth Amendment, and, thus, have no: beon 
accorded the same protections, and (2) incidence of drug abus in 
the Armed Forces is extensive. Uurray v. iialdeman, 16 .Ll..i. 7$ 
(C.X.A. 1983); Committee for GI Rights v. Callauay, ji8 F.2d LO6 
476-77 (D.C. Cir. iY75); s2e Turner v. Fraternal Crder of 301ic2: 
500 A.2d X05, 1068 (U.C. Ct. Xpp. 1985). The decision ?ermi::ing 
tests of srlsoners emghasiz2d that the consti:utiocal rlgnts ,of 
prisoners slve way when in conflict vith prison security n22ds. 
Storms v. Couglin, 600 F. Supp. 121&, 1216-L9 (S.D.X.‘I. 138L). Im 
an0 ther Fns:ance a United States District Court s.us:ained X;,V 
Jersey State Xacing Commission r2glulations providing for raJdou 
urinalysis t2sts sf jockeys at racr tracks, Shoemaker v. Xands1, 
619 F. Supp. 1083, L099-::32 (3.X.:. i985). ihe Cour- -. specl;:cally 
distinguished :he :<cDonell case on the grounds :hat :1 -) hors2 
racing was one of a special class of rela:ivel;r unique Lndus:rL2s 
that had been subject to pe rvasive and continuous stat2 r2guiation; 
(i) jockeys wei lic2nsed by the sta:2; and (3) :he s;ate had a 
vital interest in insuring :hat horse races ;Jere saf2ly and 
honestly run, and that the ?ubLic perceived tavern as such. Id. at - 
i?O2. 
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.LC CCL, - :ases ha-r2 fo~d22-.ii ;2cessar:r. hl:r;.ocjn CoGrzi ha-. ^-- 
justalned ran'ion urinalysis r2sting 35 S.li:ir:; personnel a-=.i 
prisoners, :ti2y have dcne 35 ziikre Furzh .&2nd32nci ri&hira arf 
dhinisned, and, also as rtgards ailitary ?erso;1;?21 k-12~2 
subs:antial dr*xg abuse vas stiocir?. argua~3i;J) :he Skoezaker tour;’ 9 
r2asons for ies:Lzg joslc2ys vo-did not be i3c3~sist2z5 vi:;? r,?e 
reasons fsr t2stlng f2deiil ST;P~OYS~S and :<esbers of Congrt~s a>d 
their staff s having access to classified infsr=1azion. Iiowever , 
aithough Shoemker sustained r2gulatiocs far randos urixal:;sii 
test’-0 -+, 90st other courts ihave suppor ted ;Irinalysis Dnly w-here 
there existed reasona. suspicion of drug use. x2 al.30 point 3ut 
that ve are not atiare of any shoving tha: th2r2 is a drud ;r33123 
aroong the individuals to be zested under zhe bill. _ 

In support of the bill, it has been suggested ttia: acc&pti;lg ?~blic 
ernploynent under circu3lstances vher2 random testing vill be carrL2d 
out operates as an isplied consent1 to the tesiing, and, thus 
allays any Fourth Amendment ?roble~s. SLthough there Fs d.ni3ai 
jurispr.ddence on this issr;e, vhat there is suggests that such 
consent vould not render proper an other--’ r&se isproper search and 
seizure. 

? 
‘hs a general matter, the Supr2ae Court has found i: inhersntip 

coercive to give individuals a choice bet-deen 2xercisix.g their 
constitutional rights or losing their jobs. Lnifor-,ed Saniratisr, 
3273 Xssn. Inc. v. Corxnissioner of Sanitation, 392 U.S. 760, L94-55 
(i56d); Garrity v. ?iev Jersey, 3il5 L.S. 432, i36-500 (19673. LI: 
both instances, however, the constituzionai rignt inxJoived vas zhe 
privilege agaias: self-incritination and not the Fourth 
.tiendment . 2 

I-It is cl2ar tnat consent to a search rend2rs per,issi‘3i2 ,cnde r : ;12 
Fourth &endnent what vould not b2 ~erxisslbie without a war:a;lz. 
Sc?zeckl3th v. Ycs:a3oct2, $12 L.3. 213, 713 (1373). -' .+ r* 2 c cons2!l, 
is the justification fzr -he s2arc5, cb.2 govermenc kears ~52 
‘zurden of denonstraEing zha= it was freeI. ar.d voluntarily si~‘t11, 
and uas not sisF.iy a;i acqui2scecce to a clais z~f Iavful 
authority . United Sta:es v. Conez-aiaz, ilZ F.Ld 949, Y51 (jr_5 
Cir. 1983)) cert. denit it24 S. Ct. Yj? (1934). 

i!ieverthel2ss, in Garrit*J rhe Czurz ra1i2d o 
States, 116 U.S. 515 (1;86j, si-iere a stat-Jt 
,ctr:;ci;;l gzoCs an 212ctL;r. jetTeen ?r=dccixg 
f3rf2i:ins :ne s^iods. 2.e Courr f,scr,l Kkis 
:o~pcliFon vi3lati-:2 of jo:2 Lb.2 Faurr:: and 
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Zor2 parZLCLlail;J, chl;7 in >!cDonell, disc-ss2d 3’3ov2, nas a ‘z,Slr-. --r..-:- 
court .’ Clr2CKl;J consider2d the czas23: issile is :52 c33t2xz 32 

randon 71riza1;:i;S :2s:i,g br ?UbliC 22?;3y22s fJr ir*~gs thoujh t.72 
consent given t’her2 vas e:i?Lici;: tke s=lployer had sig22d a fSr3 
?erxi:tLng s2arck2s of Frison 2xgioye23 for sec.urLty r2asons a: any 
tine. The Court said that advanc2 consent to f;ltur2 ,JnreasonabL2 
searches vas not a reasonajle condition of capioyient. 512 F. 
Sump. at 1131. Since the coiir: found the rantiom urinalysis tes:Lng 
program to be unreasonable and therefore viola:ive of the Fourth 
-Amendment, sign:lng of :h2 Consent fzr-, 2ssen;iaL.y vas vithout -- 
errecc. 

In another ixtance in which an individual’s right to vlsi: a 
prison imate was condi:ioned on her submitting to a stri? s22rci, 

a gni:ed Stat2 District Court held that submissLon to the sear:h 
was not voluntary since consent vas given under that inherently 
coercive circumstance . Cole v. Snow, 586 F. Supp. 555, 601 (3. 
?kss. 1984). Sitailarly, whsre a sotorist driving through a 
national park was subjected to a roving stop by Tark Tolice, a 
United States Court of Appeals deni2d that t’ner2 had been an 
Laplied vaiver of Fourth Amendment protections on :he ground that 
government regula:ion of public parks vas veil knovn to :hc 

2z iubiic . United States v. Xunoz, 70; F.2d 1293, 1298-39 (9th Cir. 
_ 1983). 

These cases suggest that consenting to random drug testing as a 
condi:ion of employment would not satisfy Fourth Xmendsent 
requirements. Consent to the test arguabiy wouid be coercive 2nd 
would not constitute an effective waiver of an ot:?erxise 
imperxLssLble search. This conclusion vould appear aorc com-,eI.ling 
when consent is ser2ly inplied than vhen directly gi-ven. .kt least 
when consent is directly given, an individual bath has specifically 
agreed to the search and presuzabiy would ?.ave had a better 
oppor:unity to consider the pros and cons of granting c3rs2nr-. 

Nevertheless, there is at least on2 cas2 t>&?at provides so;32 support 
for tae iapli2d consent position. Is United States v. Sihltr, 57’ 
F.2d 349, 350-51 (5th Cir. ?377), the linited States Court of 
Appeals for the Fifth Circuit sustained a warranti2ss sear::? of a 
prison employee as a reasonable security measure six2 the 
2!ll~loye2 voluntarily accepted and continued an 211ployzent v’nich h2 

Anew could subject hia to random searches. Is this cas2 :here ;-as 
no vrittfn consent, but the ez?loyee had noti:e that prison 
esployees would be subject to thes2 searches. I: ihO~J1i 32 poinc2d 

out, howelTer , that though i;le court dis:ount2d Zhis factor, :he 
particular search vas based on inforzati,on fron an informant :hat 
the employee vould be bringing narcotics L.hto t’ne prison. 

Vasueness of 2.~2 bill 



adainist2rLng and monitoring ::?e drug :tsrLng 3roJ’:15. ?,or 3--.” 
2Xhzl~12, :he biil does sot isdicsce what iu5s-,a~.ces are :a ‘se 
t2sted and :ne frequekc;: of rhe =2s;+--. e-.5. ?cr:her,or2, tke ‘bF11 
does not provide for a monitoring mechanism :?-a: ‘Goti;: eFLha2c2 zY.2 
reiiability of drug tes:ing. in 1985 
Loctrol (CDC) published the resul:s oi 

:he C2r.teri for 3Lseas2 
a SE-~;- 2:Ja’ua:in- -‘T ,.,e 

~erforziance of 13 laboratories ;-hi::1 ser.72ti a’ 
3 

:3ta1 of 252 
methadone treatmest facilities by :eszin5 for sLx substances. he 
to the error ra:2 found, CDC concluded that dr-~g trea:men: 
=aciliti2s should monitor the L 3erfor3ance of their contract 
laboratories wi:h quality-control saa~l2s. 

The bill also does not assign iesponsioility for oversiG:ht. - 3uc5 a 
single agency focal point would appear to be necessary to asz2~ 
the many questions that organizations are likeI.; to have on 
Lap12mentir.g such a program. 

The bill does not address the actions agencies sig’nt :ake .on 
individuals tes:ing positively. Thus, the bill does not provide 
any guidance about how the offices and agencies implementin; :,ie 
drug t2sting programs vould handle such consequences as revocaiion 
of security clearances, reassignment to non-sensitive ar2as, 

.demo rion, and termination of employment. Furthenore, the biX 
‘does not address the policy set forth in the Rehabilitation AC= of 
‘1370, as amended, and the Dr?Jg Abuse Office and Treatment Xc: of 

1972, as amended. Pursuant to these acts, the Office of Personnel 
Eacagement (OPX) states it is the policy of the federal govern2er.t 
to offer appropriate prevention, treatment, and rehabilitation 
programs and services for federal civilian empioyees uith drug 
?roblens and that short term counseling andlor referral is 
appropriate for these programs. 

The bill also does not provide for due process ?roteccions for 
individuals adversely afftcted by actions taken by agenci2s. In a 
recent case involving the Xeri: jys:am ?rotcction Zoard's 
jurisdiction In a matt2r involving the revoca:ion of a securit;r 
clearance, the Zoard held tha: agencies need to provide (1) no:Lce 
of the denial or revocaiioo of a security cl2arance, (2) the 
r2asons for the agenci2s’ decisions, and (3) an opportunity for the 
eaployee :o respond. 

The bill does not define the tern "controlled su'bscance." Z;;?C2r 
Current law, the Drug Enforcement Administration cLassifi2s 3or2 
than 200 subs:anc2s as controlled which are required ts ‘be ;~r,cier 
varying degrees af control over :heir production, distribution, 
prescribing, physical s2curi:y , and record-keeping. The 3 

3.4 definition of rontro112d substancts La provided in sectisn jC2 
of Title 2: of the L‘nited Stat2s Csde. That sec:Lon refers to 
section 812 of :ne saTme :Lcle znich s2ts for:;I five s:nedul2s 2: 
COllti3ll2d scbs;ancls ;Jd 2n'zlSrZ:eS Ck23. 



3enefi:s and :~s:s 

T? &se po:ential benefits if tine Ibiii ;ie:e enacted ar2 not 
seasuraoie. In all ?robabili:y, a deterrent value would b2 
estaiolished and some drug abusers identificzd and thus, national 
securi:y better ?rotccc2c. In adc!i:ion, sisilar :a :he obje;:;7es 

of a Department of Defense program, the healcn and fitness of 
empioyees might be enhanced io the benefi: of agencies and J.S. 
citizens. It is difficult, however, to es:imat2 :he magci:ude oI 
sucn effilcts. 

Complicating the measurement of effects is the fact that 
characteristics other th.an drug abuse may also have a bearing on 
individuals’ trustworthiness. For example, r2cent nevs media 
accounts of espionage cases have focused attention on disclosures 
of national security info7xa:ion. These accounts :have not shobn 
that drug abuse was any more of a factor threat2ning na:iona; 
security than other charact2ristics. 
<f Defense directive on personnel 

In addi:ion, the tiepartmenc 
sec>Jrity contains guidelines to 

assist in determining an individual’s eligi.bility for en?loym2nt, 
retention in sensitive duties, or access to classified 
information. The guideiines identify the following 
characteris:ics: financiai irresponsibility, crisinai conduct, 
connection to individuals residing in countries curr2ncly hos:ile 
to the iinited States, subversive activity, alcohol abuse, and 
security violations, in addition ta drug abuse. The guidelines 
also identify factors ant mitiga:ing factors related to each 
characteristic vhich may be considered in determining t;‘hetner :3 
deny or revoke a clearance, but points out that each is to be an 
overall comonsense detersination. Defense’s policy is to subject 
individuais in selected positions to periodic r2inves:igations on a 
j-year recurring basis--another complicating factor in identifying 
the potential benefi:s of this bill. 

The cost of controlled substance :2sting ;rograms is more . 
quantifiable. At tne request of Xepr2sentatLve Shaw j-110 introduced 
the bili, the Congressior.ai J;idge: Officrt (30) 2stimat2d :ke 

foiiowing ~0~:s: 

Fiscal year 
cost 

( in millions ) 



The bill provides that rhe tern i-lassified FConazion ‘zas rhe iazie 
meaning given th.at ters by sec:ion 1 of the Classlfled Information 
i’rocedures Act, ?ub. 5. Yo. 96-456, 94 Sta:. 2G25. Consistent vi:h 
this definition, t’he :ontrolled substances t2s tiny ~rcgraL=S woulc 
extend to civilian and nilitary personnei having ,access to 
“confidential,” “secret,” and “top secret” information. 

The number of individuals that C30 assqumed have access to 
classified infonation appears to be reasonabl2. As of December 
31, i983,4 the year for which we have the most com?l2ce da:a, 
about 4.2 million civilian, military, and contractor em?isyees had 
confidential, secret, or top secr2t s2curity clearances. .;lrhou$l 
less than CBO’s, our fLgur2 is not current and does no: include all 
Fersonnel covered by the bill such as legislative branch employees. 

C30 a-ssumed tha: all 4.5 million individuals yiouid b2 tes:td once a 
iyear since the bill i’s silent on this Tarameter, as C30 
_ recognized. If organizations testtd more or 12s~ frequently, the 

costs would obviously change. Also, :he bill speciiically states 
*i ,&,a, + military personnel are among those to be tested although ii is 
not clear whether the bill envisioned that military personnel 
already subject to drug testing would also be tested under this 
program. According :o a Defense official, each military service 
sets i:s own policy for deteminiag who is. subject to testing. 
.iithough Defens2 ‘knows tha: ali military personnel wi:h security 
claarances ar2 not pr2sen:ly tested, records do no: cxis: 

specifying the numbers. As a result, ve do not know the 2x:2nt of 
po:ential duplicaticn. 

Since the substances :o be identified by t2s:ing are not ssecijl2d 
by the bill, C3C conta.::ed laboratorL2s to obtain information on 
:he number or - drugs for which testing is usually cond-cted. 3n the 
basis of this and other information, CSO assumed t:?e programs 
called for by the bill would test for :he presents of sight 
:ontrolled substances ;15ich included the six in DeZ2ns2’s c”rr2nt 
program. 
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CYO’s assumption of a two-step testing process is particularly 
appropriate. To grea tly reduce the possibility that a cross 
reacting substance or a methodological problem could have crea:ed 
the positive test res lit, the National 1ns:itu:e on Drug Abuse 
advocates a tso-step Frocess using two different iechnologies. A 
Department of Defense officiai told us that Defense follovs this 
tvo-step process for its ongoing drug testing program. 

According to CBO, 10 percent typically test positive initially in 
tests conducted on peopie not having access to classified 
inforrration. Since gecFl.2 having acc2ss to classified informziion 
have had background investigations, CBO assumed they vould test 
positively less frequently and projected that 5 percen: of those 
screened would test positive and the second test performed. c30 
points out that the number of verification tests to be conducted, 
if any, is speculative since little is known about the use of 
controlled substances by individuals having access to classified 
information. 

The CBO estimate appears to be a reasonable approximation of direct 
laboratory costs but does not include organizations’ administrative 
costs. According to a Defense official, the Defense drug testing 
program for fiscal year 1985 tested about 2.3 million specimens at 
a cost of about $47 million-- a figure which also does not include 
all administrative costs. 

In summary, we cannot support enactment of the bill. We trust you 
will find our comments useful as your committee considers this 
proposal. 

Sincerely yours, 

id’ / 
'fi*Zharles A. Bousher 

4 Comptroller Generai 
Oi the United States 
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